Introduction
Although the legal regulation of the transfer of patrimonial rights of authors is considered by the doctrine [1] to be a liberal one, by establishing the principle of free negotiation between the parties on all contractual rights and obligations, we consider that several legal provisions established in the right of the copyright owner are in fact the existing legal reality. In this respect, the legislator also has the provisions of art. 47 of the Law no. 8/1996 which gives the author the possibility to cancel the contract for the assignment of the patrimonial rights of the author if several conditions are fulfilled. Ab initio, we make it clear that, in our opinion, having regard to the legal provisions regarding the termination of the bilateral contract under the common law and the provisions of art. 47 of the Law no. 8/1996, we state the theory according to which the author's prerogatives to terminate the copyright assignment agreement provided by art. 47 of the Law no. 8/1996 constitutes in law the legal remedy for termination of the bilateral contract. Thus, we consider that the provisions of art. 47 par. (3) and (4) in fact constitute exceptions specific to the contract of assignment of patrimonial rights of the author. Existence of these exceptions is due to the special nature of the rights resulting from intellectual creation. At the same time, we formulate the theory that the only way to cancel the copyright assignment contract is to authorize the retraction of the work. In this respect, we consider that the conditions for the incidence of the termination provisions are not fulfilled in this case, since the cancellation of the legal act results from the typical nature of the rights resulting from the intellectual creation, and not from the lack of fulfilment of a result obligation. In this sense, we will argue with what follows.
The cancellation as a remedy for the debtor's non-execution
First of all, we consider that in the light of the new Civil Code, the institution of cancellation is applicable to successively executed bilateral contracts and imposes as a single fundamental condition the substantial non-execution of the debtor's benefits. The provisions of art. 1551 par.
(1) sentence I of the Civil Code stipulate the same"The creditor does not have the right to cancel when the non-execution is of little importance." [2] . According to the provisions of art. 1549 par. (3) of the Civil Code, unless expressly provided otherwise, the provisions regarding the cancellation also applies in case of termination. Furthermore, in the case of successive contracts, the legislator allows the creditor to terminate the contract if the non-executed obligation is repetitive even if it is not of a significant nature. We therefore believe in this regard, considering the case, the courts will have jurisdiction to provide the answer whether and to what extent an obligation insignificant executed even repetitive is correct legal basis for termination of the contract [3] . Regarding the extrajudicial unilateral declaration of the termination of the assignment contract of the patrimonial rights of the author, we consider that the court will, insofar as it will be notified, have an attribute of control of the legal act issued by the copyright holder. With regard to the action brought by the assignee following the unilateral declaration of termination, we consider that this will not be a suspensive of enforcement. So, with the adoption of the new Civil Code, the essential conditions for the incidence of the resolution institution have been simplified. Considering the old code, for the declaration of the resolution, both the fundamental and cumulative conditions were both the non-execution of the obligation and the delayed prior payment of the debtor. Furthermore, as we shall see, by the provisions of the new Code, the creditor also has the institution of extrajudicial unilateral resolution. Secondly, the incidence of the institution of termination does not imply that the debtor's belief is a precondition. In this respect, both the provisions of the Civil Code and the provisions of art. 47 of Law no.8 / 1996 converge, since the provisions of Law no. 8/1996 stipulate that the condition of termination of the contract for the transfer of the patrimonial rights shall be the condition of the insufficient use of the right or of the use to seriously affect the legitimate interests of the author.Thus, in our opinion, the legislator does not stipulate in either of the two normative acts the condition of guilty non-performance of the obligation, even if the provisions of art. 47 par. (2) provide for a number of situations where the author can not cancel the contract. As regards the provisions of art. 47 par. (2) of Law no. 8/1996, we consider that they restore to a certain extent the contractual balance, bringing a series of strict limitations to the author's ability to terminate the assignment contract and constitute necessary legal regulations for the termination of the copyright assignment contract rights, given the typical nature of the rights resulting from intellectual creation. At the same time, we consider that, in order to be incident, the condition of bad faith of the assignee should have been expressly mentioned in the normative provisions of art. 47 of Law no. 8/1996 and the Civil Code on termination. In the present case we reiterate our previously mentioned theory on the provisions of the stipulations of art. 47 par. (2) of Law no.8 / 1996 [4] . Thirdly, we consider that from the provisions of art. 47 par. (1), a result obligation on the use of the transferable prerogatives shall arise in relation to the assignee. In this respect, the assignee is required to use the patrimonial rights of the copyright effectively. Per a contrario, in the absence of a result obligation, the rightsholdercan not be entitled to cancel the legal act. Clearly, we appreciate that the obligation of result established by the legislator in the provisions of art. 47 par.
(1) of Law no. 8/1996 is correlated with the right of the author to terminate, in whole or in part, the contract of assignment of the patrimonial rights of the author. Moreover, we appreciate that, in a general sense, a contracting party's right to sanction a diligence or a result corresponds to a correlative obligation. In our opinion, to the contrary, the principle of contractual equilibrium would be inapplicable and question the very appropriateness of regulation. At the same time, in our opinion, the obligation of result to which the assignee is held dedicates the approximation of the right of intellectual creation to the branch of business law and we consider it a modern and efficient approach to the protection of intellectual creation in general. Fourthly, we believe that in the event of the non-performance in bad faith of the contractual obligations by the assignee, the provisions of art. 1549 of the Civil Code become point of law. In this respect, the creditor will also be entitled to claim damages in relation to the damage he has incurred. We assume that the provisions of art. 1549 of the Civil Code are incumbent in both cases that provide for the termination of the assignment contract of the patrimonial rights of the author. Thus, in the event of judicial termination, the copyright holder will be able to apply to the court by an additional claim for damages on the ground that the transferee has failed to act in bad faith, and in case of extrajudicial unilateral declaration termination of the assignment contract, the author will be able to sue the transferee for damages. Moreover, as the law does not distinguish, we consider that, as the case may be, the court will be able to apply, at the request of the interested party, both the sanction of moral and compensatory damages, and the common law is applicable in this respect. Fifthly, we believe that the author has the possibility of a partial termination of the copyright assignment contract. In this respect, it has art. 1549 par. (2) of the Civil Code establishing the condition that the execution of the obligation may be divisible. We take the view that this prerogative is possible in order to limit the territorial scope of the copyright assignment contract on condition that the assignee's non-performance of the contractual obligations in respect of the exploitation of the patrimonial rights of the author in at least one of the territories subject to the obligation of the assignment contract. To illustrate, we consider that if an author concludes with an editor an assignment contract by which the latter undertakes to reproduce and distribute the work of the author in four different countries for a limited duration and in the manner provided for in the contract, the provisions on partial termination will be relevant if, for one of the countries where the distribution of the works has been agreed, the assignee does not fulfil his obligation. In this regard, we consider that the obligation of the assignee is divisible. At the same time, we consider that the obligation may be divisible in other respects, in accordance with the modalities provided by the parties in the assignment contract. Basically, we will also assert the theory that in some cases the object of the contract of the right to transfer the patrimonial rights of the author is divisible in several aspects. Sixthly, as we have shown, the author may cancel the contract for the assignment of patrimonial rights of the author and when the execution of the obligation by the assignee takes place only partially, under the conditions of art. 47 of Law no.8 / 1996. In this respect, we appreciate that upon the conclusion of the copyright assignment contract, the parties may provide -and consider it productive if they do so -in the content of the contract, a commissorialex clause that establishes in advance either:
• (i) which contractual non-performance may result in the termination of the contract. Ab initio, in this respect, the contractual provisions can not derogate from the mandatory provisions imposed by the requirements of the objective right in the matter of assignment of patrimonial rights of authors, which are complemented by the provisions of the lease and the general conditions of validity of the civil contracts. Thus, we appreciate that the contractual provisions in the content of the pact may only set reasonable limits on the incidence of the sanction of termination applicable to the extent of the nonperformance of the obligation; • (ii) attracting the penalty for the termination of the contract in relation to the extent of the obligation in terms of non-performance by the assignee or insufficient execution where the obligation is divisible. The adoption by the contracting parties of the commissorialex clause provided for in art. 1553 of the Civil Code does not prejudice the author's right provided by art. 47 par. (5) of Law no.8/1996. On the contrary, the above-mentioned regulation brings a surplus of predictability in relation to the conduct of the parties to the contract and provides the legal framework for a transparent and balanced contract as regards the content of the rights and obligations of the parties to the assignment contract for the patrimonial rights of the author. Moreover, we consider that such a contractual clause would limit the arbitration in respect of, first, the conduct of the author in relation to the faculty of termination of the assignment contract and, on the other hand, the position of the court regarding the resolution of a case which has as object the cancellation of an assignment contract of patrimonial rights of the author. At the same time, in our opinion, the censorship of the commissorialex clause will only occur when the termination clause lacks contractual transparency or contains abusive and disproportionate provisions. At the same time, we consider that if the object of the contract for the assignment of patrimonial rights is by its nature divisible, the parties may stipulate the limitation of the applicability of the sanction of termination and according to the divisibility of the obligation. For example, we consider that the commissorialex clause is valid if it provides for different obligations to result in the assignee's liability when they provide for objective and reasonable criteria on the effectiveness of capitalizing rights granted in a multitude of territories.
The commissoria lex clause
Basically, as we have seen, we consider that the adoption of the commissorialex clause by the parties to the rights assignment contract creates predictability on the conduct of the parties and stability regarding the validity of the legal act about the possibility of its termination by the copyright holder. Last but not least, we consider that the commissorialex clause can only provide for the conduct of the parties only as regards the valorisation of the patrimonial rights granted. We make this point because we consider that the owner of patrimonial rights may request the abolition of the assignment contract for the patrimonial rights of the author and, consequently, of the violation of his/her author's moral rights. We will detail this possibility in the following statements. Seventhly, we consider that from the wording of the lawmaker "termination of the contract", we reasonably infer that the dissolution of the legal act by the copyright holder is only for the future. Reiterating the essential conditions of unilateral termination in the light of the new Civil Code and considering the arguments presented, we believe that the possibilities of the copyright owner to have no effect for the future on an assignment contract under Art. 47 of the Law no. 8/1996 is indeed the possibility of the copyright holder to terminate the assignment contract of the patrimonial rights of the author. Regarding the possibility of the author to terminate the assignment contract, we will appreciate, by asserting the doctrinal theory stated, that the order of termination by the author may also be admissible in certain cases where his/her moral rights are affected. In this respect, we believe that the author will have to prove the causal relationship between the lack of use or the insufficient use of the ceded rights by the assignee and the impairment of his/her legitimate moral rights. As stated in the doctrine, we consider that such an action may be admissible insofar as the author proves that the moral interests listed by the legislator are affected by the provisions of art. 10 of Law no.8/1996. Furthermore, we consider that in this case the termination of the legal act is not possible in the case of unilateral extrajudicial declaration of the cancellation of the act. By the provisions of art. 47 par. (3), the legislator requires the passage of a time limit that varies depending on the type of work or the way in which the assignment of the patrimonial rights of the author is made regarding the possibility of the author to dispose or, as the case may be, request the termination of the assignment. In this respect, we consider that the prescription periods will start to run from the date of fulfilment of the terms provided by art. 47 par. (3) of Law no. 8/1996, if the situation in which the assignor has the right to dispose or to request the termination of the assignment contract from the date of conclusion of the contract. Otherwise, from the date of fulfilment of the deadlines provided for in art. 47 par. (3), the limitation period shall start to run from the moment when the transferee fails to fulfil the obligation of resulthe/she undertakes, except for the provisions of art. 47 par. (2) , which constitute cases of interruption of the limitation.
Conclusions.
We will adopt the doctrinal opinion that the deadlines laid down in the legal provisions invoked are grace periods in favour of the assignee. By analogy, for the assignor, the three terms are prohibitive, in the sense that within the time period provided for within the time limits, it can not: (i) dispose of the unilateral termination of the contract for the assignment of patrimonial rights by the author; (ii) promote legal action for the termination of the assignment contract of the patrimonial rights of the author. Finally, we will agree with the doctrinal theory according to which a case of cancellation of the assignment contract is the exercise of the moral right to retract the work. Withdrawal of the work may occur at any time prior to disclosure and can not be subject to censorship by the court. We assume that in this case the attribution of the civil liability of the author will, in principle, be affected by the rules of common law [5] .
